INTRODUCTION
Efforts to track conservation easements reveal major tensions between the privacy concerns of landowners and the right of the public to access information about public investments in private land conservation. Conservation easements compensate landowners for limiting development or limiting other land uses. They have been used for everything from preserving agricultural landscapes to protecting endangered species habitats at scales ranging from over 100,000 acres to a single tree.
1 Conservation easements are supposed to protect the private lands they encumber forever. conservation easement held by the City of Woodland in California protects a single tree, with the purpose "to ensure the Valley Oak Tree will be retained forever in its natural condition" and encompasses 1.5 times the area from the trunk to the dripline of the tree. Conservation Easement Deed requested by City of Woodland, Cal., No. 035084, recorded Aug. 26, 2002 (on file with authors).
2.
To qualify for a federal income-tax deduction for a charitable contribution, I.R.C. § 170(h)(5)(A) (2006) REP. 10,223, 10,225-26 (2004) . Shorter-term grants to nonprofit land trusts, and tax subsidies for conservation easement donations. 6 In addition, many-probably most-conservation easements are held by governments and public agencies. 7 Finally, untold numbers of conservation easements are created as a result of regulatory requirements. 8 
6.
Because of limited and widely dispersed records, it is impossible to know the exact amount of public money spent on conservation easements. Between direct purchases by public agencies and tax subsidies for conservation easement donations, the total is probably in the billions of dollars each year. In terms of direct public acquisition, the U. & LITIG. 293, 295 (2004) . These conservation easements are also referred to as "exacted." Id. at 294-95. Exacted conservation easements are created by regulatory decisions at every level of government and may result from conditions local governments place on granting development permits, from state environmental-quality, endangered-species, or wetland laws, or from federal requirements under the Endangered Species Act for Incidental Take Permits through Habitat Conservation Plans, or under Section 7 consultation. See id. at 293.
Transportation agencies also mitigate road-improvement impacts through scenic easements offsite and along highway rights-of-way. See id. at 315. Exacted conservation easements may be held by public agencies that are especially ill-equipped to monitor and enforce them, and often even the regulatory agency responsible for their creation does not track their existence. See id. at 296; Jeff Pidot, Reinventing Conservation Easements: A Critical Examination and Ideas for Reform [14] [15] [16] Ensuring the perpetuity of conservation easements presents major challenges. Conservation easement holders-either land trusts or government entities-are responsible for monitoring and enforcing the restrictions in conservation easement agreements. 9 While conservation easements are supposed to last forever, many of the organizations that hold them will not. Even if conservation easement holding organizations do not dissolve, they may be ill-equipped to monitor and enforce conservation easements over time. 10 The challenges presented by the perpetuity of conservation easements make it especially important to compile data that will allow the government or private groups to step in when conservation easement holders cannot meet their long-term stewardship responsibilities. Currently, there is a major disjuncture between the large, diffuse public costs of conservation easements, and the much smaller scales at which data about conservation easements are compiled.
11
In light of these challenges, Pidot maintains that conservation easements must be governed, with a view to the context of conservation-easement-time, which is not the present nor the near-term but the indefinite future. Otherwise, we may simply leave future generations a Inst. of Land Pol'y, Working Paper, 2005 ) (on file with authors); Jeff Pidot, A Conversation about Conservation Easements, Presentation to the Land Use Regulation Commission (Dec. 7, 2005 ) (on file with authors).
9.
See Lippmann, supra note 8, at 293.
10.
Morris, supra note 7, at 205. In order to properly steward perpetual conservation easements, the land trusts and public agencies that hold them have to invest enormous time, energy, and financial resources in record-keeping, maintaining dissertation, The University of California-Berkeley) (on file with authors). As stark evidence of the challenges of perpetuity, one-third of conservation easement holders in a widely cited Bay Area study could not generate a list of their own conservation easements. See BAY AREA OPEN SPACE COUNCIL, supra, at 7.
11.
Morris, supra note 7, at 1. legal morass of many tens or hundreds of thousands of different conservation easements, the terms, holders, and even locations of which may ultimately be difficult to discern, and the public benefits of which could be ultimately lost.
12
Governing with a view to "conservation-easement-time" requires many elements including laws addressing transferring, amending, and extinguishing easements. More fundamentally, though, it requires systems to track conservation easements' terms, holders, and locations.
As our research shows, many proponents of conservation easements argue that data about private land conservation should remain private; however, limiting public access actually threatens the existence of conservation easements in the long term. The public, or at least conservation-oriented public agencies, need to know who holds conservation easements, where those easements are, and what they are supposed to do. If these data are not available, when conservation easement holders fail to meet their perpetual stewardship responsibilities, conservation easements will be lost.
Unfortunately, there is currently no truly comprehensive tracking of conservation easement data. 13 The only required public information about conservation easements across the United States is recordation of the conservation easement with the deed to the property.
14 This may suffice to let future landowners know that their property is encumbered with a conservation easement, but it provides little opportunity for substantive public access to information. Colorado has a statewide Geographic Information Systems (GIS) database of conservation easements that was created by Colorado State University through submissions from conservation easement holders and county records searches.
17 These state systems vary in the types of data collected, and they all have limitations.
Failure to track and provide public access to information about the conservation easements that are being created is especially egregious in light of sweeping changes in information technology, including widespread use of GIS and increasing access to the Internet. These new technologies have made it much easier to compile comprehensive data about conservation lands and to provide substantial transparency about public financing of conservation.
18
To explore the tensions over public access to information about conservation on private land, this Article examines current systems for tracking conservation easements with an in-depth case study from California. We focus on California because the state legislature has passed two laws since 2001 to improve public access to conservation easement data.
19 California also has the largest number of private land trusts of any state in the U.S.
20
Through our California case study, we explore the benefits and limitations of various strategies for providing public access to conservation information. We employ interdisciplinary methods to analyze legislative history and generate original data from interviews, surveys, and GIS maps to synthesize multiple aspects of conservation easement tracking. Finally, we provide suggestions for new approaches to compiling transparent conservation easement data in light of the "publicness" of the private land conservation represented by conservation easements and the major challenges posed by "conservation-easement-time."
16.
Morris, supra note 7, at 135-36. Public access to conservation easement information is critical because conservation easements are actually public in many ways.
21
Tracking conservation easements is important because of the increasing public investment in this tool; 22 the need for transparent and comprehensive data to inform public-policy decisions;
23 and the failure of many conservation easement holders to adequately track, monitor, and enforce their conservation easements.
24
Although conservation easements have been used in limited numbers for over a century, they are largely creatures of more recent hollowing-out of public financing for land acquisition and increased resistance to land-use regulation. 25 Voluntary conservation easements are politically appealing, and they can be used to protect land in areas where local governments and landowners are strongly opposed to landuse regulation.
26 This is especially important in light of the major impacts of sprawling development on the environment.
27
The use of conservation easements has accelerated quickly since the 1990s. According to the Land Trust Alliance, in 1998 local and 21.
Raymond & Fairfax, supra note 5, at 627.
22.
See infra notes 32-34 and accompanying text.
23.
See infra note 46 and accompanying text.
24.
See, e.g., Nancy A. McLaughlin, Amending Perpetual Conservation Easements: A Case Study of the Myrtle Grove Controversy, 40 U. RICH. L. REV. 1031 REV. (2006 . The Myrtle Grove controversy described in this article demonstrates that changes to perpetual conservation easements are not a private matter between landowners and conservation easement holders. Id. at 1035. In the Myrtle Grove case, the conservation easement holder, the National Trust, agreed to amendments to a conservation easement that would have allowed development that was not in keeping with the original intent of the conservation easement agreement. Id. Heirs of the original donor filed suit against the National Trust. Id. Subsequently, the Maryland Attorney General intervened, and several land trust groups filed amicus briefs protesting the proposed amendments. Id. at 1035, 1060-61. In the end, the National Trust acknowledged that it did not have legal authority to agree to the subdivision. Id.
at 1062-63. Outside involvement was a crucial to this conclusion.
25.
See generally FAIRFAX ET AL., supra note 5, at 170-202 (discussing this history Although it is very difficult to estimate the exact amount of public money spent on conservation easements, the total is probably in the billions of dollars every year. Through just three Farm Bill programs, the U.S. Department of Agriculture spent over $1.8 billion on conservation easement acquisitions between 2003 and 2007. 32 In 2003 alone, taxpayers claimed $1.4 billion in federal income-tax deductions for conservation easements, which resulted in an estimated $600 million loss to the federal treasury. Lack of tracking drastically curtails the ability for public-policy analysts to evaluate the costs and benefits of conservation easements.
36
Regional planning agencies and land trusts rely on protected-area data for a variety of environmental-planning purposes, from development planning and zoning to habitat-protection prioritization and designing regional trail networks. 37 Additionally, comprehensive conservation easement data would provide a basis for evaluating claims from critics that conservation easements frequently overcompensate wealthy developers for marginal conservation; squeeze out affordable housing; provide inadequate public access; and create patchwork protection through reliance on willing landowners.
38
The inaccessibility of conservation easement data makes enforcement more difficult as well. In the case of land-use regulations, regulators rely heavily on neighbors to complain when zoning ordinances are being violated.
39 However, with conservation easements, nearby landowners-the "watchful neighbors" relied upon by regulators-may have no knowledge of a conservation easement's terms or even its existence. 
36.
In addition to public information, many conservation easement holders themselves would benefit from better internal databases to track conservation easement documents and monitoring reports. For instance, The Nature Conservancy's California chapter has developed an internal online property tracking system, ConservationTrack. 
40.
Id.
Within the organizations that hold conservation easements, several factors contribute to failures in tracking, monitoring, and enforcing conservation easement agreements. Many conservation easement holders-ranging from volunteer-run land trusts to the U.S. Fish and Wildlife Service-have limited staff and budgets for conservation easement stewardship. 41 Funding for operations and maintenance is generally more difficult to obtain than funding for acquisitions. 42 The specific tasks required for monitoring and enforcing conservation easements can be time-consuming and difficult. 43 In some cases, conscientious monitoring and enforcement may have high political costs. It is possible that future landowners may not want to donate a conservation easement to a land trust seen as overly zealous in enforcing their agreements. Conflicts of interest may also be a problem. Some land trusts hold conservation easements from major donors or even from board members, and internal politics might make it especially complicated to enforce these agreements.
44
Making information about conservation easements more transparent has the potential to counteract some of these barriers to tracking and enforcing conservation easements.
45
Why does the public need to keep track of conservation easements? In the short term, the public should be able to track conservation easements so they can evaluate the effectiveness of public financial contributions. In the long term, the public needs to be able to track conservation easements because the public is paying (a lot) for perpetual conservation. It will be impossible to help maintain these conservation easements over the very long term if public and private conservation agencies and the general public do not know where they are and what they are supposed to accomplish. In both the short and long term, conservation easement tracking should enhance the public debate about the costs and benefits of conservation easements and help 41.
BAY AREA OPEN SPACE COUNCIL, supra note 10, at 34.
42.
Id. at 1.
43.
See generally id.; LIND, supra note 10 (discussing the challenges presented by the responsibility to monitor and enforce conservation easements). The Land Trust Alliance has created a program to explore "conservation defense" insurance to address the potentially high costs of enforcing conservation easement agreements.
See Land Trust Alliance, Background on the Conservation Defense Insurance Program, http://www.landtrustalliance.org/about-us/programs/conservation-defense/background (last visited Feb. 6, 2010 Public access to information is often discussed in binary terms, as something that either does or does not exist. However, we see the simultaneous transformations in technology and ease of access to information as highlighting the existence of a continuum of public accessibility. The public has demanded more access to two kinds of information that illuminate this continuum: information about potential environmental hazards and government spending.
Laws established in recent decades to address access to information on environmental hazards and public spending have built on rights established by earlier laws. The Administrative Procedure Act (APA) gives citizens the explicit right to access information that would facilitate informed participation in decision-making by public agencies. 47 The Freedom of Information Act (FOIA) establishes that a federal agency has the burden of proving that the citizen is not entitled to information from a federal agency, instead of a citizen having to prove entitlement. 48 The National Environmental Policy Act of 1969 (NEPA) requires agencies to report the environmental impacts of proposed federal actions and make this information available to the public. 49 Finally, the Government in the Sunshine Act of 1976 opened the policy-making process at federal agencies to public scrutiny. 50 Karkkainen, supra note 54, at 262 (arguing that "the TRI regime is still relatively crude and undeveloped as an instrument of environmental regulation").
groups put pressure on polluting facilities to reduce their environmental and public-health impacts.
56
EPCRA and TRI provided a government mandate for making previously proprietary information more publicly available, but that did not immediately address activists' concerns.
57 Although data were available, they were not always easy to access or interpret. 58 Initially, to access the data, users had to have a special Internet account with the National Library of Medicine and pay an hourly fee. 59 In response to concerns about limited Internet availability, the EPA distributed the data on microfiche to state and county libraries, and the data were released on CD-ROM in 1990. 60 Even with these additional forms of distribution, it frequently took the work of expert intermediaries to interpret the published chemical-release statistics.
61
As access to the Internet has become more prevalent and the public is able to access vast amounts of information quickly and conveniently, TRI data are now available primarily online.
62 GIS software has made it possible to integrate toxic-release data with detailed maps. However, for more detailed mapping and interpretation of TRI data, the public still relies on the Web sites of private intermediary groups.
63
Just as TRI reporting became more sophisticated with changes in information technology and access to electronic information, FOIA was amended in an effort to reflect new public-disclosure expectations. Initially, FOIA relied solely on individual written requests for specific information and allowed agencies to impose fees for search, review, 56.
Echeverria & Kaplan, supra note 54, at 583. TRI has also been important to Congress, which relied on TRI data in creating the 1990 amendments to the Clean Air Act, 42 U.S. C § 7412 (2006) . 57.
Jobe, supra note 52, at 289-90.
58.
59.
60.
61.
62.
Citizens can get data on local toxic releases by entering their zip code on the EPA's TRI website. Toxics Release Inventory ( and photocopying. 64 While that is still the procedure for many requests, with the passage of the Electronic Freedom of Information Act of 1996 (E-FOIA), 65 federal agencies were required to make certain types of records available electronically.
66 Agencies were also required to create "electronic reading rooms" to improve public access to data and documents.
67
These changes provided much faster and more inexpensive access to enormous quantities of data.
68
In response to increased public expectations for availability of government data and convenient new technologies for delivering that data, Congress passed the Federal Funding Accountability and Transparency Act of 2006 (or "Google for Government"). 69 The Act provides full disclosure of all groups receiving federal funds.
70
According to then-Senator Barack Obama, one of the bill's original cosponsors, "By helping to lift the veil of secrecy in Washington, this database will help make us better legislators, reporters better journalists, and voters more active citizens . . . ."
71 "Google for Government" reflects the perspective that "[i]n the age of the Internet, 70. 31 U.S.C. § 6101. The Internet site established by the Act is http://USASpending.gov (last visited Feb. 16, 2010 The new deluge of electronic reporting has disadvantages as well. The sheer volume of information may sometimes thwart substantive public engagement with the disclosure of data. For example, in an article about Enron, Malcolm Gladwell contends that the volume of reporting on Enron's "special purpose entities" (the equivalent of 120,000 single-spaced pages) obscured the company's tenuous financial situation.
73 Gladwell notes that "in an age of increasing financial complexity the 'disclosure paradigm'-the idea that the more a company tells us about its business, the better off we are-has become an anachronism."
74
In her analysis, Salzmann is more concerned with the privacy issues raised by increasing electronic disclosure. She claims that E-FOIA turned the Act "from a government-checking tool to a national database for assimilating private information" that can be used for commercial gain. 75 Halstuk and Chamberlin echo similar concerns about increasing access to sensitive, private information, arguing that " [t] he tension between an individual's right to privacy and the public's right to obtain government information represents a conflict between two vital democratic values."
76
These examples help illustrate a continuum of public access (see Figure 1 ). At one end of the continuum, there is no access to information. At the other end of the continuum, data are all available quickly, for free. They are aggregated and searchable. Data can be downloaded and analyzed independently, but they are also synthesized and clearly explained when there are technical barriers to public (last visited Feb. 7, 2010) . Access to spatially explicit and detailed microdata is only available to researchers at nine centers around the country who receive "Special Sworn Status" by the Census Bureau to undertake approved research. Id. understanding of the disclosed information. In the middle of the continuum, some data are available but with obstacles to public access and understanding-data are not online, there is a charge for accessing data, data are not aggregated, there are limitations on who is allowed to access data, or data are not searchable or downloadable. In addition to other limitations, the "some data available" category includes cases (like Enron's financial disclosures) where too much data is disclosed with too little synthesis. As access to the Internet has expanded, laws like E-FOIA and "Google for Government" have pushed the accessibility of many government records farther toward the "all data available" end of the spectrum. L. REV. 277 (1998) . Johnson refers to these rules as "shadow law" with reduced legitimacy because of the lack of public awareness and participation in its creation. Id. at 278. These rules are not required to be posted or published in the Federal Register.
Id. at 288. Delegating decision-making authority to nonprofit partners is another way to avoid sluggish public-participation processes. See generally Lester Salamon, The New availability made TRI data less accessible to the majority of the public. 78 Now online availability is a basic expectation. In some cases, the cost of increasing access to information may not be an effective use of public funds. In other cases, concerns about privacy may legitimately trump demands for disclosure. Our point in presenting the continuum is to argue that there are many components of public access to information, and there needs to be a more substantive policy discussion about which elements are priorities and where trade-offs need to be made in the interest of privacy or cost.
I. CALIFORNIA CASE STUDY
We chose to examine public access to information for tracking conservation easements in California because of California's long conservation easement history, large active land-trust community, and legislative interest in improving public access to conservation easement data. We employed an interdisciplinary approach involving an examination of legislative history, a survey of county recorder offices, interviews with conservation easement experts, and an analysis of spatially explicit data on conservation easements.
A. Methods
We analyzed the legislative records for the county conservation easement indexing requirements and the state conservation easement registry by examining initial, revised, and final versions of the relevant bills. 79 To determine whether county recorder offices were complying with state indexing requirements, we interviewed supervisors in the recorders offices of all fifty-eight California counties between fall 2007 and fall 2008. All interviews employed a structured interview form, were conducted by phone, and lasted ten to twenty minutes. Results were entered into a Microsoft Access database. We asked whether recorders had an indexing code for conservation easements and whether Governance and the Tools of Public Action: An Introduction, in THE TOOLS OF GOVERNMENT: A GUIDE TO THE NEW GOVERNANCE 1 (Lester Salamon ed., 2002). When authority is granted to nonprofit organizations as agents acting in the public trust, greater scrutiny over their actions is warranted. Id. at 15. Recent cases of abuses of authority, self-dealing, and violations of donor intent have led to greater emphasis on regulation of nonprofits. Mark Sidel, The Guardians Guarding Themselves: A Comparative Perspective on Nonprofit Self-Regulation, 80 CHI.-KENT L. REV. 803, 804-05 (2005) . In addition to discussing a "crisis of accountability" in the non-profit sector, Sidel discusses the advantages and limitations of non-profit self-regulation. Id.
78.
Jobe, supra note 52, at 288-89.
79.
Legislative Council of the State of California, Official California Legislative Information, http://www.leginfo.ca.gov/ (last visited Feb. 3, 2010) . it would be possible to generate a list of the county's conservation easements. If the supervisor indicated they did not have a code or could not generate a list of conservation easements, we asked what obstacles were preventing them from indexing conservation easements. We also asked whether records were available online and how many staff worked in the recorder's office. We had previously conducted pilot interviews with forty-three recorders offices in 2005. In addition, we conducted twelve site visits to recorders offices in fall 2008 and winter 2009 to evaluate the ease of accessing data in person.
We employed a stepwise multiple logistic regression to test whether county characteristics predicted county compliance with conservation easement indexing requirements. We considered counties to be in compliance with the conservation easement registry legislation when they answered "yes" to having either a code for conservation easements or being able to generate a list of conservation easements in their office. We then tested the relationship between the existence of a conservation easement index and three independent variables: the log number of conservation easements per county; log of the county population; and log of the number of staff in the recorder's office. We 80 California's Protected Areas Database (discussed in more detail below) was not used to generate the number of conservation easements per county because of its regional gaps.
As part of a larger project on conservation easement oversight, Morris conducted twenty-two interviews with public and private 80.
These datasets are not comprehensive, but they were more consistent statewide than CPAD at the time we conducted our analysis. A conservation easement layer was created as part of the Public, Conservation and Trust Lands and Easements data set in the summer of 2003 (PCTLE). E-mails from Chris Watt, GIS Coordinator, Vestra Resources (May 18, 2005 and April 11, 2005) . The project was funded by the California Resources Agency, but funding was cut, and the data have not been updated since 2003 . Id. (April 11, 2005 . The data included in the PCTLE are from a selfselected group of conservation easement holders that signed up to provide information at California land-conservation conferences. Id. The compilation of the information was difficult because many organizations did not have digital data. Id. Because of privacy issues, the data set has only been available to the agencies that contributed data, id., although we were able to obtain a copy of the data set for research purposes. Farmland conservation easement holders and other experts in California, and an additional sixty-four interviews with experts in other states, between fall 2006 and winter 2009. We also gathered and analyzed the spatial data available on statewide conservation easements from PCTLE, FMMP, and California's Protected Areas Database (CPAD). We were able to obtain the CPAD conservation easement data set for research purposes.
B. Conservation Easement Tracking Legislation
To provide context for our subsequent analysis, we present a brief history of the laws addressing access to conservation easement data in California.
COUNTY CONSERVATION EASEMENT INDEXING
The requirement that county recorders maintain indexes of conservation easements was signed into law in October 2001. 81 The law is intended to help identify conservation easements at the county level by standardizing the ways that conservation easements are tracked by recorders.
82
The initial version of the county-indexing bill (A.B. 1011) would have required the creation of "comprehensive" conservation easement indexes that were separate and distinct from other land records. 83 In June 2001, the bill was amended to require that, instead of creating an 81.
CAL. GOV'T CODE § 27,255 (West Supp. 2008) . For the sake of clarity, we refer to the law as the "county indexing bill/law" in the body of the Article. According to the law, "conservation easement" means any limitation in a recorded instrument that contains an easement, restriction, covenant, condition, or offer to dedicate, which is or has been executed by or on behalf of the owner of the land subject to that limitation and is binding upon successive owners of the land, and the purpose of which is to retain land predominantly in its natural, scenic, historical, agricultural, forested, or open-space condition. "Conservation easement" includes a conservation easement as defined in index separate from other land records, each recorder develop and maintain a "comprehensive index of conservation easements" "within the existing indexing system."
84
The language in the final county-indexing law notes that to require indexing by recorders, a conservation easement must be "properly labeled" or a separate "Notice of Conservation Easement" must also be recorded. 85 Fees for the indexing are supposed to be included with the recording fee for the document. 86 The During the first year that the registry bill was introduced as S.B. 695, its requirements were changed substantially. Those changes were carried over into the version of the bill that was introduced and passed during the next legislative session as S.B. 1360. 97 The initial version referred to in Table 1 is the first version of S.B. 695. The final version is the law as amended after A.B. 188. The registry law specifies that the state agencies that hold, require, or fund conservation easements are responsible for entering registry 96.
97.
98.
The inclusion of the state's financial contribution was removed from the final version of S.B. 1360, but was added back by the A.B. 188 amendments signed into law in 2007 . See A.B. 188, 2007 Leg., 2007 -08 Sess. (Cal. 2007 ), available at http://www.leginfo.ca.gov/pub/07-08/bill/asm/ab_0151-0200/ab_188_bill_20070926_ chaptered.pdf (as enacted Sept. 26, 2007) . data and keeping it current. 99 The law also specifically prohibits posting "personal identifying information" (presumably landowner names and addresses) on the Internet.
100
One interviewee, a lobbyist who worked on the registry legislation, claimed that it was very difficult to promote an online database because so many landowners were concerned about protecting their privacy, both geographic and financial. He maintained that resistance to tracking more conservation easement data is a result of the fact that large landowners are very powerful and that "[s]maller land trusts get in a big uproar about these things; they do not want to piss off their landowners. Almost every district has a land trust. They go to their representatives."
C. The Status of Conservation Easement Tracking
The county-indexing and state registry laws described in the previous Section now comprise the two primary mechanisms for tracking conservation easements in California. Although these laws are important steps forward, major obstacles remain for compiling comprehensive conservation easement data in California because of omissions in the legislation and problems with consistent implementation of county-indexing requirements. . 102 We also found that there was no way to search land records online for 43 percent of counties (twenty-five).
Figure 2. County Recorders Tracking Conservation Easements
Multiple logistic regression revealed no significant relationships between whether counties have an easement indexing code and the number of conservation easements in that county, the county population, or the number of staff in the recorder's office (n=58, p=0.43, χ 2 =2.75). Surprisingly, counties with more conservation easements (according to statewide databases of prominent government and land-trust conservation easement holders) 104 were not necessarily more likely to have a conservation easement index. Explanations provided by county recorder staff for why they were not indexing conservation easements indicate that differing legal interpretations and logistical, technical, and training issues influence indexing procedures more than aggregate county characteristics related to conservation 102. Telephone Interviews with California County Recorder Offices (fall 2007 through summer 2008) (on file with authors). In the following Section we include more data from these interviews. The names of the particular interviewees are confidential.
103. See sources cited supra note 102. 104. See sources cited supra note 80. easement prevalence or proxies for institutional capacity (county population and staff).
When asked about the barriers to creating separate indexing codes for conservation easements, some supervisors in county recorder offices without indexing codes discussed their alternate interpretations of the indexing law. Staff from one county reported that after our initial phone call, they consulted with a county attorney and informed us that the county was aware of the law and interpreted it to mean that they were not required to create a separate indexing code for conservation easements because the law specifies that the conservation easement index should be created "within the existing indexing system."
105 An interviewee from another county similarly argued that by indexing conservation easements and all other easements together, they were meeting the statute's requirements.
106
Interviewees in several counties pointed to a variety of barriers to implementing the indexing law. County recorders are supposed to learn about new legal requirements at an annual meeting, and these requirements are updated in the Recorders' Document Reference and Indexing Manual which is maintained by the County Recorders' Association of California.
107 One staff member stated: "We had a situation here where a lot of information wasn't passed along. If our boss went to the meeting and failed to tell us we wouldn't know." 108 Long-standing limitations of particular land-record databases required county staff to hire outside vendors or in-house programmers to make the change to their databases. 109 Others indicated there were too few requests to track easements for the indexing code to be a priority.
110
Visits to county recorder offices revealed additional complexity. We visited twelve county recorder offices throughout the state. Each office had computers available for research. In each county we attempted to generate a list of conservation easements and view the scanned conservation easement documents linked to each record. In all but two visits, information gathered by phone was consistent with search options available in person. In one county, more data were available in the office than our interviewee had indicated by phone. On the other hand, in another county, we were told by phone that a list of conservation easements could be generated at the recorder's office. In reality the county's cumbersome land-record search interface would only generate a list of conservation easement records in a search by the exact date they were recorded, or by the name of the conservation easement holder or landowner (a grantor/grantee search). Several supervisors who were using index codes noted that classifying conservation easements correctly is sometimes difficult because recorded documents are not always titled "conservation easement." 111 For instance, open-space easements should be indexed with conservation easements under the law, but nothing on the document mentions a "conservation easement." In these cases, the person submitting the conservation easement to the recorder's office should include a "notice of conservation easement," but that does not always happen. In our land-record searches, we also found very few records of conservation easements created prior to 2002, indicating that conservation easement holders have not filed notices of conservation easement for previously recorded documents.
In the process of attempting to compile county lists of conservation easements, we found that even counties with conservation easement indexes were still mis-coding a substantial number as "easements," "easement deeds," "grant deeds," "agreements," "covenants and agreements," or other document types.
112 These mis-coded conservation easements are relatively straightforward to find searching by name for well-known land trusts that hold a limited number of properties, but nearly impossible to locate among the hundreds or thousands of properties held by local, state, and federal governments.
In one extended follow-up conversation with a county recorder supervisor, the recorder indicated they only index a document as a conservation easement if it is specifically titled "conservation easement" or "notice of conservation easement." Documents titled "grant deed of conservation easement," a very common designation, would be indexed as a "grant deed." Complicating matters further, some land trusts use document titles to capture the landowner's attention, such as "restrictions on landowner's rights and deed of conservation easement."
The land-record databases in the county offices are linked to copies of conservation easement documents, but the text of the agreements could not be removed from their offices electronically. Printing charges for the documents ranged between $0.50 and $4.00 per page in the counties we visited. Conservation easements ranged in length, but were generally at least twenty pages, and some were over one hundred pages long.
STATE CONSERVATION EASEMENT REGISTRY
The state's online conservation easement registry was launched in 2008. 113 As of April 2009, it contained only 442 conservation easements. 114 The registry includes the following data: recordation number; purpose; location (county and nearest city); identity of conservation easement holder; size (in acres); state's financial contribution; and date of recordation.
115
Although the registry includes a conservation purpose field, it only distinguishes between three categories of conservation easements: conservation easements, agricultural easements, and open-space easements.
116 There is no information on more detailed conservation purposes. Although conservation easement terms can vary enormously, the registry does not record any information on the specific types of restrictions included in the conservation easements. Additionally, there is no information included about ongoing monitoring and enforcement.
According to Patrick Kemp, Assistant Secretary for Administration and Finance in the California Resources Agency and coordinator of the registry project, the thoroughness and quality of the data in the registry are dependent on the cooperation of the state agencies responsible for entering their records.
117 Kemp notes, "There is no hammer. We have to rely on people to actually enter the information. We will need to do due diligence to make sure that money we know was spent on easements from proposition funding gets recorded in the registry." http://www.leginfo.ca.gov/pub/05-06/bill/sen/sb_1351-1400/sb_1360_bill_20060928_ chaptered.pdf (as enacted Sept. 28, 2006 Over 90 percent of the California conservation easement holders interviewed expressed some support for statewide tracking of conservation easement data. However, two-thirds of those voiced some concerns about the types of conservation easements that should be tracked or the types of data that should be included in any publicly available data sets.
Several interviewees felt strongly that the current system provides sufficient public access to conservation easement data. According to one interviewee, The data are available. You can go to the recorders offices and you can go through the registry. There's an idea out there that 'we can't get our hands on it, therefore it's not good.' It's an unfair criticism. Just because you can't easily get a list of all conservation easements with a few sentences on the computer . . . . It's available. It's just a little harder than that.
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Another argued that the government should be less involved in tracking conservation easements:
Not everything is the public's business. This is a private transaction, especially those that are donated. They are recorded. [The public] shouldn't be able to go through our files. Not everything needs to be run by the government. That's why land trusts exist. It's like saying all schools should be run by the government. I understand that environmentalists want to know what's going on, but there are other things to fight about. There is great land conservation and stewardship going on. Leave it alone. required by the state, it will actually capture most California conservation easements because there are relatively few donated conservation easements in the state. 122 She argued that the current approach is much less expensive than a more comprehensive one and that most conservation easements in California, which tend to be very expensive, are purchased using many funding sources including at least one state source that would trigger inclusion in the registry. 123 It is difficult to know how accurate this assessment is in the absence of any statewide tracking of all conservation easements.
SPATIAL DATA-A MAJOR MISSING LINK
One aspect of conservation easement tracking that is completely missing from the current California laws is spatial data.
124 There are no publicly available maps showing where conservation easements are concentrated or how their spatial distribution is related to that of other protected lands.
125 GIS technologies have transformed our ability to link maps with detailed databases. Increasingly, environmental planning and assessment relies on spatial analysis.
126 Spatial data on existing protected areas and their characteristics are a critical component of these efforts, and public-lands GIS are widely available. about each easement. 128 The law specifically precludes the collection of spatial information by the state. 129 The gap in spatial data is partially a result of private landowners' concerns that the public will mistakenly assume that mapped conservation easements provide public access. One interviewee who supports the registry of state-funded conservation easements put it this way: "Date of conveyance, who holds, agency involvement, and acreage-that kind of information is fine. Maps are more sensitive. We don't want people to go onto properties that are not publicly accessible. That poses terrific risks and burdens for property owners."
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Presumably to assuage this kind of concern, the front page of the online California conservation easement registry includes the following statement emphasizing that the conservation easements included do not necessarily provide public access:
Please do not assume that easements in this registry are accessible to the public. Many conservation easements do not provide for or require public access due to concerns for sensitive species, existing agricultural operations, ongoing flood control operations, and the lack of trails and other public safety and accessibility accommodations.
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This statement is included in spite of the fact that there are no maps, addresses, or landowner names associated with the online registry.
The risks posed by the public intruding on private property that may house agricultural operations or sensitive species may be substantial, but there is no reason to think that existence of maps including conservation easements will necessarily lead to widespread demand for physical public access. complaints from landowners about public intrusions resulting from their properties' inclusion on maps of protected land.
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The most comprehensive spatial data on protected areas statewide are included in California's Protected Areas Database (CPAD).
133 Users can download the geodatabase and review data on the site using Google map tools. 134 The CPAD statewide mapping effort includes significant numbers of conservation easements, but data on conservation easements are being developed in a separate database and are not online or available to the general public.
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The CPAD databases were created by GreenInfo Network, a nonprofit organization focused on "mapping and information in the public interest."
136 GreenInfo Network has been responsible for compiling the data in collaboration with public agencies and land trusts. 137 The conservation easement database is primarily available to the land trusts and government agencies that contributed to it.
138 In addition to these access restrictions, the usefulness of the CPAD conservation easement database is limited by reliance on organizations' self-reporting of conservation easement boundaries; missing data on the date conservation easements were established and extent of public funding; and the exclusion of conservation easements over public or nonprofit-owned land. 139 As of September 2008, the conservation easement database was still incomplete for the northern part of the state. 140 At that time, the conservation easement database included 5,615 conservation easements held by 114 organizations covering 409,000 hectares (1,011,000 acres) with an average size of seventythree hectares (180 acres). Because the CPAD conservation easement database was created by asking a select group of holders for the locations of their conservation easements, we would expect missing data. By examining county recorder information, we did find gaps in the CPAD conservation easement database. For example, county recorder data revealed nineteen conservation easement holders in Sonoma County between 2000 and 2008. 142 CPAD data only included conservation easements from six of these organizations. 143 The remaining thirteen organizations included local land trusts, national land trusts, cities, the county, the local resource conservation district, and two nonprofit developmentrelated organizations.
II. CONSERVATION EASEMENT TRACKING AND EVOLVING TECHNOLOGIES
Our analysis reveals fragmented and incomplete approaches to tracking conservation easements in California. Efforts to track conservation easements through the state registry and county recorder indexes, mandated by new state laws, have still left major gaps. Many of the conservation easements in the state are still not being captured at the state or county levels, and comprehensive data about those that are being tracked is still not easily accessible.
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GIS and online user-friendly applications like Google Earth create new possibilities for synthesis, visualization, and analysis, but are also likely to generate concerns over privacy. At the level of state government, GIS data on conservation easements is not only missing, but the California Resources Agency is precluded from compiling it as refuge into a single unit ID. Id. Based on examining APN numbers and spatial distribution, the number of unique conservation easements in the CPAD data set may actually be 6,602. Id. This larger number is used in Morris, supra note 7, at 28 & n.18. Camacho points out that although there are hundreds of HCPs, "no centralized clearinghouse exists for gathering and accessing even basic HCP documents and biological data" and that simply obtaining a copy of an HCP is very difficult. Camacho, supra, at 337-38. Records of the resulting mitigation projects, some of which include conservation easements, are even more obscure. This makes it nearly impossible to systematically assess the tradeoffs between endangered species habitats that are destroyed by development and those protected or restored through mitigation efforts.
part of the state registry. 146 The major private effort to fill the spatial data gap, the CPAD conservation easement database, includes a limited selection of conservation easements and is not available to the general public.
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California's conservation easement registry is a step toward public accessibility and accountability, but it provides limited data on a limited set of conservation easements held, funded, or required by the state. Even for the conservation easements that are supposed to be included, compliance with the registry requirement is the responsibility of the state agencies involved, and some of them may not be submitting their conservation easement data. As the California Resources Agency staff in charge of the project said, "there is no hammer." 148 California's conservation easement registry also creates an artificial boundary around the public's financial investments in conservation easements by only including those paid for, required, or held by the state. What about major public investment in conservation easements provided through tax subsidies? What about the conservation easements created through local or federal, rather than state, regulatory requirements?
Although the registry may capture a large number of the state's conservation easements moving forward, there are serious omissions. The absence of spatial data seriously limits the usefulness of the data for land-use planning. Failure to include information on conservation easement restrictions and ongoing monitoring and enforcement efforts restricts the public's ability to know how well conservation values are being protected.
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Currently, even searching land records county by county would not provide a full listing of conservation easements. 150 We found that 146. See supra note 129 and accmpanying text; California state registry law, supra note 115. Location information for conservation easements includes only the county and nearest city, not any specific address or spatial data. See data sets, supra notes 113-114.
147. Orman Interview, supra note 135. 148. Kemp Interview, supra note 117.
149. Additionally, land records usually do not include important documents such as management plans and baseline documentation reports. Detailed land-use restrictions may be included in a management plan rather than the recorded conservation easement. Baseline documentation reports typically contain maps and descriptions of the property's characteristics, including locations of structures and roads, ecological communities, and agricultural crops. Similarly, exacted conservation easements often contain no reference to the permit or Habitat Conservation Plan with which they are associated, leaving no indication of the public interest or trade-off involved. See Lippmann, supra note 8, at 335-38.
150. This is a problem in other states as well. A survey of county recorders offices in Montana found that only half of counties were in compliance with state laws requiring that a separate file for conservation easements be maintained, and that copies of conservation easements be sent to the state Department of Revenue. See LEGISLATIVE almost one-half of counties do not have records online.
151 Nearly onethird are not indexing conservation easements at all, despite the legal requirement to index since 2001.
152 Most counties are mis-coding some conservation easements, and most conservation easement indexes only include properly labeled conservation easements recorded after 2001. 153 Additionally, land records provide no information about the public's financial investment.
Both the county indexes and the statewide registry leave public access to the actual easement agreements available only through what Salzmann calls the traditional "come and get it approach," which requires interested parties to go to (sometimes remote) county recorder offices to search for the documents. 154 Although this is technically public access, it is, as Salzmann notes, "practical obscurity." 155 Finally, conservation easement maps created through CPAD are incomplete and are not available to the general public. We recognize that compiling these data is a monumental task. However, relying on a limited group of prominent conservation easement holders to self-report their properties does not provide a comprehensive picture of the conservation easements that are being created.
Analyses of public access to information in other contexts are instructive in pointing out the pitfalls of various approaches to increased data availability. New technologies for data aggregation and availability raise important privacy concerns. 156 Conservation easement agreements may contain considerable detail about the landowner's property, including maps of residences and agricultural operations and extensive information about the locations of sensitive natural and cultural resources. Some landowners who worked with private land trusts to negotiate their conservation easements may not understand that conservation easement documents are available to the public once they are recorded. If landowners are aware of this, they may rely on the onerousness of document retrieval from county recorders to protect what they see as private information about their homes and businesses.
Additionally, large volumes of data that are difficult to interpret may create their own kind of inaccessibility. The Enron case highlights the "practical obscurity" of excessive disclosure of information; simply providing easier public access to conservation easement agreements without aggregating more basic information could create a similar kind of inaccessibility.
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Even without large volumes of data, interpretation is a concern. In his analysis of toxic air pollution reporting in California, Dunsby concludes that the data that were most useful for expert analysis were so technical that they precluded substantive public participation. 158 Similarly, in discussing TRI data, Jasanoff argues that "information alone means little to society in the absence of an active interpretive culture that is willing to criticize and make sense of it," and that "disclosure alone may amount to little more than concealment unless it is made to audiences who can perform the desired critical functions."
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One California interviewee echoed these concerns, saying "[i]n specific situations, transparency could create more confusion. Unless you provide some background so people understand the information they are receiving, people will get the information and have an impression that something is happening that is not."
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The restrictions, rights, and responsibilities outlined by attorneys or other land-trust staff can make conservation easement agreements long, detailed, and difficult to interpret. That means summarizing recorded documents into data about the particular purposes and restrictions of a specific conservation easement may be complicated and require technical expertise. In a recent study by Rissman et al., the authors found it complicated even to classify the types of allowable building in the conservation easements that they examined. 161 If a conservation easement provides public access, access may be limited to certain times of the year or certain parts of the property. Other restrictions may be even more difficult to parse. A land use such as livestock grazing may entail complex parameters for when, where, CONSERVATION BIOLOGY 709, 714-15 (2007) . why, and with what intensity grazing can occur and who gets to make exceptions to these rules. 162 We can imagine current and possible future approaches to public access to conservation easement information along the continuum of public access presented earlier (see Figure 1 above) . At one end, access to conservation easement data would be very restricted. Conservation easements must be recorded to be valid, and therefore some public access to them as real-estate records is required. But at the restrictedinformation end of the spectrum, they would be very difficult to find, as they often are now. Conservation easements would not be mapped, and information about public funding would not be compiled.
At the all-access end of the spectrum, a user-friendly, online centralized database would link maps with full conservation easement documents and information about financial investments, conservation easement holders and their monitoring practices. These data would be uploaded to GoogleEarth so public users without GIS software could zoom in on aerial photos of easement properties, read details about restrictions on land use for those properties, and obtain contact information for public agencies and land trusts responsible for monitoring and enforcing conservation easement terms. Because conservation easement documents can be complicated, meeting the "all data available" requirements would require some amount of summarizing and interpreting restrictions and conservation purposes. Otherwise, thousands of pages of technical language in conservation easement documents would have to be analyzed to extract data on the content of conservation easement purposes and restrictions.
We realize that an "all-access" approach to tracking conservation easement data may not be practical and would be met with major resistance from many landowners and land trusts because of concerns over privacy. We discuss our proposed guidelines for a conservation easement tracking system in more detail below.
III. PROPOSAL FOR A NEW CONSERVATION EASEMENT TRACKING SYSTEM
What kind of public access is appropriate for conservation easement data?
163 On the continuum of public access to information, conservation easement data should be closer to the "all data available" end of the spectrum, with some important limitations to ensure reasonable landowner privacy. Existing state systems vary in their comprehensiveness and utility. In California, the piecemeal systems established through the state registry, recorder indexing requirement, and creation of GIS databases are insufficient to track and preserve the public benefits provided by conservation easements. Five elements are particularly important to an expanded system of statewide tracking of conservation easements: (1) including as many conservation easements as possible; (2) tracking public financial investments; (3) mapping conservation easements; (4) including specific purposes and restrictions in conservation easement databases; and (5) monitoring of monitoring. Multiple approaches are available to aggregate conservation easement data and make it publicly available, but a robust program would include these basic elements.
1. Including as many conservation easements as possible. A variety of approaches could be used to implement a statewide tracking system. A thorough system would rely on both counties and conservation easement holders to report data annually. If the state requested data on all the conservation easements recorded in each county annually, counties would be more motivated to find efficient ways to compile data and index conservation easements. For counties properly indexing conservation easements, generating a list of all conservation easements should be a simple task.
Improving the practices used by county recorders is important, especially since this is the only legally required tracking for all the conservation easements being created. As we pointed out in our analysis of county indexing, 164 one of the central problems with tracking conservation easements has to do with defining which recorded documents are actually conservation easements. For official land records, there should be more standard language used in document titles. Recorder staff should also be trained to look for key phrases such as "conservation agreement" or "conservation deed." Additionally, recorder staff need to be more familiar with all of the statutes under which conservation easements may be created to ensure that agreements titled "open space easement" or "agricultural easement" are also indexed with conservation easement documents. 163 . We recognize that public access to information on conservation easements does not constitute public participation in conservation easement decisions. See Morris, supra note 7, at 109-20 (noting the benefits and costs of increasing public review of conservation easements as they are created).
164. See supra Part I.B.1.
In addition to improvements in county-by-county tracking, conservation easement holders could be required to send the state basic information about all of the conservation easements they hold. At a minimum, states could follow the lead of a new conservation easement tracking law in Maine that requires each of the state's conservation easement holders to submit a list of all of their conservation easements to the State Planning Office each year.
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Including all conservation easements may not be possible. Finding conservation easements that were created a long time ago and have already fallen through the cracks would be especially difficult. However the conservation easements that might be most likely to be "lost" by their holders, like those created by regulations and held by understaffed local agencies, need to be captured going forward. 166 2. Tracking public financial investments. Getting a comprehensive picture of all of the direct and indirect public financial contributions to conservation easements would be very difficult. 167 However, statewide systems for tracking conservation easements should at least track the 165. ME. REV. STAT. ANN. tit. 33, § 479-C (West 1999 & Supp. 2008 ).
Conservation easement registry:
A holder of a conservation easement that is organized or doing business in the State shall annually report to the Executive Department, State Planning Office the book and page number at the registry of deeds for each conservation easement that it holds, the municipality and approximate number of acres protected under each easement and such other information as the State Planning Office determines necessary to fulfill the purposes of this subchapter. The filing must be made by a date and on forms established by the State Planning Office to avoid duplicative filings when possible and otherwise reduce administrative burdens. The annual filing must be accompanied by a $30 fee. The State Planning Office shall maintain a permanent record of the registration and report to the Attorney General any failure of a holder disclosed by the filing or otherwise known to the State Planning Office. The fees established under this section must be held by the State Planning Office in a nonlapsing, special account to defray the costs of maintaining the registry and carrying out its duties under this section." Id.
166. Although land trusts may keep good records of the conservation easements they hold, and public agencies may be required to compile reports on their conservation easement acquisitions, "untold thousands of conservation easements have been born of zoning and other land use regulation decisions at all levels of government, but often the regulatory agency may forget where they are or what they say or that they even exist." Pidot, A Conversation about Conservation Easements, supra note 8, at 3. 167. Indirect public financing includes (1) allowing tax deductions and credits for conservation easement donations, (2) "funding the operations of government agencies that hold and enforce easements," (3) granting tax-exempt status to nonprofit land trusts that acquire conservation easements, and (4) state attorney general and court oversight of conservation easements. McLaughlin, Condemning Conservation Easements, supra note 5, at 1903-04. direct public investments made when public agencies fund conservation easement purchases or purchase the conservation easements themselves. Additionally, where it is legally possible, state systems should track state and federal tax benefits accrued as a result of conservation easement donations.
3. Mapping of conservation easements. Comprehensive maps of conservation easements are needed statewide, and eventually, nationally. GIS can locate conservation easements in the context of other protected lands, natural resources, development infrastructure, and county plans. The specific geography of conservation easements is critical to assessing their conservation benefits and vulnerability to future change.
GIS databases for conservation easements could build on the work of existing protected area mapping efforts, including GAP Analysis or natural heritage inventory stewardship databases.
168 Conservation easements and other types of private land conservation efforts are a major missing piece in these statewide databases, and are therefore underrepresented in national and global efforts to map conservation lands. 169 In California, the CPAD effort provides an important first step toward comprehensive conservation easement spatial data.
Along with other reporting requirements, conservation easement holders should submit spatial data for their conservation easements to the state each year. Conservation easement holders without GIS capacity could submit a paper map and boundary description and work with state or nonprofit entities to digitize those boundaries. Ideally, state maps of conservation easements would eventually be linked with other reported data on conservation easement terms and monitoring.
To address landowner privacy concerns, conservation easements without public recreation access could be marked as such. Another option would be setting the zoom level of publicly available maps so that functional data are available only at a lower resolution. This could protect sensitive details about homes, businesses, and vulnerable resources, but might also make the spatial data less useful. We propose a two-tier process to meet this requirement. First, the state or an associated entity such as a designated nonprofit organization or university should compile a central library of conservation easement documents. Where real-estate records can be accessed online, the documents could be searchable with a model similar to E-FOIA's electronic reading rooms.
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This poses potential privacy concerns that may be addressed by removing landowner names and addresses. Where real-estate documents cannot be legally online, states could require that interested parties submit requests for access to conservation easement documents or the library could be available from one central location and documents could be viewed electronically and printed, but not transferred electronically.
Second, we propose requiring conservation easement holders to submit a short questionnaire summarizing the key components of their conservation easement agreements when they submit their annual data to the state. The questionnaire could also be recorded with conservation easement agreement. Given the complexity of restrictions, rights, and obligations in conservation easements, crystallizing their terms in a few categories will be an oversimplification.
172 But, it would provide a 170. Federico Cheever, Public Good and Private Magic in the Law of Land Trusts and Conservation Easements: A Happy Present and a Troubled Future, 73 DENV. U. L. REV. 1077 REV. , 1085 REV. (1996 .
171. For now, state law in California seems to prohibit putting conservation easement documents and other real-estate records online for public viewing. CAL. 172. The complexity of interpreting the restrictions in conservation easements may point to the need for using more standard language in conservation easements that makes them easier to interpret. In Massachusetts, the state provides model conservation easement language, and if conservation easement holders deviate much from the model terms, they have to explain those deviations to the Division of Conservation Services. starting point for the discussion of minimum standards in conservation easement terms to ensure public benefits.
5. Monitoring of monitoring. Finally, to help protect the public's investment in perpetuity, we need to know whether conservation easements are being monitored. Some states, funders, and the IRS already require submission of information about monitoring or annual monitoring reports for conservation easements.
173 However these efforts are piecemeal and uncoordinated. To cover as many conservation easements as possible, states could institute a requirement similar to the new monitoring reporting in Maine. As part of their annual submission of conservation easement data to the State Planning Office, Maine's conservation easement holders have to report whether their easements are being monitored annually.
174
Several major issues will have to be resolved to create more comprehensive systems for tracking conservation easement data. First, what will be done with the data? Second, how user-friendly do the data need to be? Third, what will motivate conservation easement holders to participate by submitting data? Fourth, who should pay for compiling the information?
The first question illustrates why a comprehensive system for tracking conservation is important. Basic data about conservation easements needs to be tracked more systematically and at larger scales, because, if it is not, records of many conservation easements may be lost forever. When individual conservation easement holders keep inadequate records, fall down on their stewardship responsibilities, or dissolve altogether, there needs to be a system in place to capture their conservation easements and transfer them to other organizations that are better-equipped for perpetual management responsibilities.
Required annual reporting of basic data to a statewide database would create a big incentive for conservation easement holders to See Morris, supra note 7, at 90-91. The dominant land trust in Vermont, Vermont Land Trust, similarly promotes standardization of conservation easement language. Id. maintain good records. In addition, if a previously active conservation easement holder fails to report data, it could trigger an investigation into whether that holder is still able to manage its conservation easements.
In order to make public-policy decisions about issues such as amending conservation easement statutes, creating or removing incentives for conservation easements, or providing public funding for conservation easements, policy-makers need access to basic information about the landscape of conservation easements and previous public investments. In Colorado, state legislators recently realized that although hundreds of millions of dollars had been dedicated to generous state tax credits for conservation easements, there were no data compiled on the conservation easements that had been created. 175 Subsequently, the state began requiring annual reporting of information about purpose, size, and location for conservation easements receiving state tax benefits.
176 At the very least, policy-makers should be able to find out about direct public spending, basic purposes, acreage, and number for conservation easements statewide in order to make appropriate decisions about future conservation easement policies.
Spatial data on conservation easements would be useful to state policy-makers, planners, and conservation organizations. A better understanding of the geography of conservation easements and their spatial relationships with other protected lands would go a long way toward helping assess the value of current conservation easements and towards prioritizing future conservation easement acquisitions.
The answer to the second question about the "user-friendliness" of the data is more ambiguous. Our argument for the inclusion of specific purposes and restrictions in conservation easement databases is substantially a question of "user-friendliness." Currently, getting these details for most conservation easements statewide would require sifting through legal language in thousands of long and complicated documents.
At the very least, acquiring basic information about development restrictions and distinguishing the primary conservation purpose of conservation easements-e.g., agricultural preservation, protection of endangered species habitat-would clarify what conservation easements are intended to protect. In conjunction with spatial data, this clearer picture of conservation easement terms would help policy-makers and conservation groups make better-informed decisions about conservation priorities.
175. Morris, supra note 7, at 86-90. 176. Id.
In broader terms, presumably interested state agencies, land-use planners, and sophisticated conservation organizations could filter and analyze a lot of data on their own if it were centralized and accessible. A less savvy member of the public would require a lot more synthesis and interpretation on the part of the statewide agency tracking the conservation easement data. The amount of public money that should be invested in making the data user friendly is, in the end, a public-policy decision that has to be made based on budget priorities and the level of public interest in accessing data.
To motivate compliance, states could make annual reporting a statutory requirement with penalties for those conservation easement holders that do not submit data. If counties submit accurate lists of conservation easements to the statewide system, it should be relatively straightforward to determine the list of organizations that should be sending data for statewide tracking. In addition, state agencies that fund or approve conservation easements could require proof of reporting as a condition of future project funding.
Finally, initial fees for compiling data should piggyback on fees that are already submitted for recording conservation easements. Then, annual data submissions could be accompanied by an additional fee. In Maine, the annual filing fee is $30.
177 It remains to be seen whether this will cover all of the maintenance costs incurred by Maine's State Planning Office.
CONCLUSION
This analysis brings us back to the issue of what is and should be private about private land conservation. Here and elsewhere, ample evidence has been presented that the private land conservation represented by conservation easements is a substantially public enterprise. The private nature of conservation easement creation and negotiation has appealed to private landowners. One interviewee argued about conservation easement privacy that, "[n]ot everything is the public's business. This is a private transaction, especially those that are donated."
178 However, conservation easements exist to provide public benefits, and their rise has been driven by public funding.
There are legitimate privacy concerns raised by the private landowners and the organizations that hold conservation easements. Many conservation easements do not provide physical public access to properties. Landowners worry that maps of protected areas that include conservation easements will lead to trespassing that could damage their 177. ME. REV. STAT. ANN. tit. 33, § 479-C (West 1999 & Supp. 2008 .
178. See sources cited supra note 114.
homes and businesses and leave them open to liability if members of the public are injured on their land. Landowners may also be concerned that easy access to conservation easement agreements and detailed maps would provide too much information to the public about their private residences, their business operations, and any sensitive resources that their conservation easements are intended to protect.
Most of the substantial privacy issues involved in making conservation easement data more publicly accessible could be dealt with by carefully documenting levels of allowable physical access in any protected-area maps that include conservation easements. Additionally, any public maps or databases could include disclaimers like the one included with California's registry noting that many conservation easements do not provide physical public access at all. Finally, landowner names and addresses could be excluded from libraries of conservation easement documents, and spatial databases could be designed so that certain kinds of sensitive information are only provided in aggregated form at larger spatial scales.
Many landowners and conservation easement holders may well agree with the interviewee who said about the current system for tracking conservation easements that "the data are available" and that there is no need to make it easier to access. However, the "practical obscurity" created by the piecemeal, cumbersome, and incomplete current systems means that the data are not available-certainly not all the data and certainly not in any reasonably convenient way. On the continuum of public access there is a long way to go before conservation easement data reach the "all data available" end of the spectrum.
Based on our study of conservation easement data tracking, we believe major changes are needed to provide greater public access to information through comprehensive tracking systems. As more conservation easements are created and data increase in volume and complexity, this need is becoming increasingly urgent. This Article raises two very basic issues about public access to conservation easement data. Are we collecting data that facilitate public assessment of the public's financial investments in conservation easements? And are we collecting data that will help the public ensure that the conservation values provided by conservation easements are protected in the future? Based on our detailed analysis, the current answer to both of these questions is, unfortunately, "no."
We have suggested new approaches for comprehensive tracking of conservation easements that provide public accountability while incorporating protections for landowner privacy. Local circumstances may alter reporting requirements, but we believe all conservation easement tracking systems should incorporate five components: (1) including as many conservation easements as possible; (2) tracking public financial investments; (3) mapping conservation easements; (4) including specific purposes and restrictions in conservation easement databases; and (5) monitoring of monitoring.
Especially in light of the new technologies available, it is time to track conservation easement data more comprehensively and make those data more accessible. We realize that it may be difficult to pass laws that require all of the mandatory data reporting that we believe is necessary. However, tracking conservation easement data and providing substantial public access to those data are the most fundamental components of providing public accountability over "conservation-easement-time." Laws regarding conservation easement data and public access must catch up with this urgent need before too many more conservation easements are lost.
